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544 CALIFORNIA LAW REVIEW 

tion of the constitutional provision involved in the majority opinion, 
the court is probably committed to that view by its earlier decision 
in Hellman v. Shoulters. 2 

C. H. T„ Jr. 

Life Insurance: Authority of General Agent: Estoppel and Waiver. 

In the maze of cases dealing with waiver and estoppel in this 
branch of the law, it is comforting to find that California has adopted 
a definite theory as to limitations upon an agent's powers and has 
reinforced its authority by a series of affirmations. As early as 
1880, 1 a provision requiring an agent to have written authority from 
the company to make a waiver was enforced. One of the latest 
expressions on this particular point 2 is to the effect that the ostensible 
authority of a general or local agent to vary or alter any provision 
or condition of the policy may be limited in the policy, and that 
such limitation is valid and enforceable. It is an equally well set- 
tled principle that provisions requiring all waivers to be in writ- 
ing or endorsed on the policy will not be enforced. 3 

In Belden v. Union Central Life Insurance Company, 4 a decision 
handed down by the District Court of Appeal for the Third Appellate 
District, both these principles were involved under a stipulation in 
the policy to the effect that none of the terms of the policy could 
be modified nor could forfeitures be waived, except by an agreement 
signed by the president, vice-president, secretary or assistant 4 secre- 
tary of the company. Upon the principle of exclusion, this is a dis- 
tinct limitation of the right of a general agent to waive. It also 
embraces a requirement that its own effect is not to be nullified 
except in writing. In considering the matter the court did not dif- 
ferentiate clearly between these two aspects, and, as a result makes 
the statement that in a case where a general agent has knowledge that 
a premium is past due and accepts payment thereof, the above con- 
dition printed on the back of the policy will not, in the absence 
of fraud on the part of the insured, prevent the conduct of the agent 
from constituting a waiver or estoppel on the part of the company. 
It will be seen that this does not state the general rule unless it is 
restricted to cases where such limitation of authority has been 
waived by the conduct of the company, — the situation in the Belden 
case. The theory cited 5 in support of this statement is that "the 



2 (1896) 114 Cal. 136, 150-153, 44 Pac. 915, 45 Pac. 1057. 

1 Shuggart v. Lycoming Fire Insurance Co. (1880) 55 Cal. 408. 
2 Fidelity and Casualty Company of New York v. Fresno Flume and 
Irrigation Co. (1911) 161 Cal. 466, 119 Pac. 646. 

3 Farnum v .Phoenix Insurance Co. (1890) 83 Cal. 246, 23 Pac. 869, 
23 Pac. 869. 

4 Belden v. Union Central Life Insurance Co. (June 23, 1913) 17 
Cal. App. Dec. 23. 

s Arnold v. American Insurance Co., (1906) 148 Cal. 660, 84 Pac. 182. 
660, 84 Pac. 182. 
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company has the knowledge, when the proper officer has the knowl- 
edge, and if with such knowledge it leads the insured to rely on 
his valid policy, notwithstanding the breach of condition of which 
it knows, it will not be heard to allege such breach against a claim 
of subsequent loss, occurring at a time when, from the conduct of 
the company, the insured had every right to believe that his property 
was protected by the policy." Inasmuch as this citation is from a case invol- 
ving only the question of the effect of the. stipulation requiring, a written 
waiver, its use to support a rule of law on the first point introduces con- 
fusion. However, the court in the Belden case ultimately rests its decision 
upon the conduct of the company and not of its agent, remarking, "Though 
notice to the insured that an agent has no power to waive conditions must 
have its effect as prima facie binding on the insured, yet if it appears 
that the insurers have customarily permitted the agent to waive and 
have ratified his conduct, there seems to be no reason to doubt that 
this will amount to a waiver of the limitation upon the power of 
the agent." The theory of the decision as a whole seems, therefore, 
to be sound. 

The case also affirms that a general agent need not be one having 
the power to issue policies, but whether this phase of the decision 
rests upon Section 616 of the Political Code providing that the 
principal agent of the company in the state when registered as such 
under the provisions of the section "shall be deemed in law a general 
agent," or upon the mere fact that he was denominated and held out 
by the company as its general agent in business dealings, is not made 
clear. 

M. K. W 

Mining and Water Law: Pollution of Water by Mining Operations: 
Injunction. — The injurious effect of mining and reduction operations on 
the agricultural industry in the vicinity, particularly the "smoke 
nuisance" resulting from copper smelting, has assumed serious im- 
portance in recent years. The federal courts have had occasion to 
pass on this situation several times 1 and though there is not an en- 
tire harmony of opinion and certain of the cases show a tendency to 
"balance the injury" as between the parties, the weight of authority 
seems to support the doctrine that while great interests should not be 
overthrown on trifling or frivolous grounds "every substantial, material 
right of person or property is entitled to protection." 

This smelter "smoke nuisance" question has not yet been deter- 
mined by the Supreme Court of the United States, but a recent case 



1 Mountain Copper Co. v. United States, (1906) 142 Fed. 625; 
American Smelting Co. v. Godfrey, (1907) 158 Fed. 225; McCarthy v. 
Bunker Hill & Sullivan Min. Co., (1908) 164 Fed. 927; Bliss v. Ana- 
conda Copper M. Co. (1909) 167 Fed. 342, on appeal 186 Fed. 789; 
see also Hurlbert v. California Cement Co., (1911) 161 Cal. 239. 



